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Practicing Reference . . .
Some Guidance About Federal Agencies and Guidance*
Mary Whisner**
The federal administrative system is complex and contains ambiguities about what 
counts as an “agency,” and there is an amorphous border between regulations and 
guidance. The body of guidance documents (or nonlegislative rules) is growing, both 
in volume and in importance, and legal researchers should be aware of this important 
source of authority, as well as its unclear status.
¶1	Imagine	a	stranger	to	the	ways	of	the	law	walking	down	the	aisle	where	the	













What Is an Agency?
¶3	Everyone	can	name	many	federal	agencies	from	day-to-day	experience.	We	
send	our	 taxes	 to	 the	IRS,	we	 take	off	our	shoes	and	belts	 for	 the	TSA,	we	hope	
never	to	be	arrested	by	the	FBI	or	the	DEA,	and	one	day	we	plan	to	retire	and	get	
monthly	payments	from	the	SSA.	That’s	five	agencies	right	there.	Or	is	it?	Maybe	
we	 should	 say	 it’s	 just	 four,	 since	 the	 FBI	 and	 the	 DEA	 are	 both	 part	 of	 the	
Department	of	Justice.	And	yet	people	think	of	them	as	two	agencies.	Their	agents	
























such	 as	 the	 administrators	 of	 the	 EPA	 and	 the	 Small	 Business	Administration.4	
Even	leaving	aside	the	Department	of	Defense,	with	more	than	770,000	employees,	
some	executive	departments	are	very	large:	Treasury,	Justice,	and	Agriculture	each	
have	 more	 than	 100,000	 employees.	 Homeland	 Security	 (the	 newest	 executive	
department)	has	more	than	190,000	employees,	and	Veterans	Affairs	has	more	than	





	 1.	 5	U.S.C.	 §	 551(1)	 (2006).	The	definition	 goes	on	 to	 exclude	Congress,	 federal	 courts,	 the	
government	 of	 the	 District	 of	 Columbia,	 and	 some	 other	 entities.	 Elsewhere	“federal	 agency”	 or	
“agency”	is	defined	as	“the	President	of	the	United	States,	or	an	executive	department,	independent	
board,	establishment,	bureau,	agency,	institution,	commission,	or	separate	office	of	the	administra-
tive	branch	of	 the	Government	of	 the	United	States	but	not	 the	 legislative	or	 judicial	branches	of	
the	Government.”	 44	U.S.C.	 §	 1501	 (2006)	 (chapter	 covering	Federal Register	 and	Code of Federal 
Regulations).
	 2.	 david e. LewiS & JenniFer L. SeLin, admin. conF. oF The uniTed STaTeS, SourceBook 





	 4.	 See	 The Cabinet,	whiTe houSe,	 http://www.whitehouse.gov/administration/cabinet	 (last	




Administration).	See also	LewiS & SeLin,	supra	note	2,	at	39.
	 5.	 LewiS & SeLin,	supra	note	2,	at	36–38.
	 6.	 The	Census	Bureau	estimates	that	Pittsburgh	had	307,484	residents	in	2011.	State & County 
Quick Facts, Pittsburgh (city), Pennsylvania,	u.S. cenSuS Bureau,	 http://quickfacts.census.gov/qfd
/states/42/4261000.html	(last	visited	May	14,	2013).
	 7.	 Pittsburgh’s	stadium	seats	38,362.	Maury	Brown,	Ballpark Seating Capacities,	BiZ oF BaSeBaLL	












Government Manual.12	 In	this	 limited	sample,	we	can	see	the	following	 labels	 for	














ber	boards	and	commissions.16	A	table	in	the	Sourcebook of United States Executive 
(May	 23,	 2010),	 http://bizofbaseball.com/index.php?option=com_content&amp;view=article&amp	
;id=4391&amp;Itemid=187.
	 8.	 See	LewiS & SeLin,	supra	note	2,	at	41.
	 9.	 Id.
	 10.	 Interior Organizational Chart,	u.S. deP’T inTerior,	 http://www.doi.gov/whoweare/orgchart
.cfm	(last	visited	May	14,	2013).
	 11.	 LewiS & SeLin,	supra	note	2,	at	32.
	 12.	 oFFice oF The Fed. regiSTer, naT’L archiveS & recordS admin., uniTed STaTeS governmenT 
manuaL 2012	passim	(2012).	For	a	fond	discussion	of	the	Government Manual,	see	Mary	Whisner,	A 
Manual “to Inform Every Citizen,”	99	Law LiBr. J.	159,	2007	Law LiBr. J.	9.





but	 also	 from	 the	 industries	 they	 regulate.	 For	 a	discussion	of	 structural	 techniques	 for	 insulating	
independent	 agencies	 from	 influence,	 see	 Rachel	 E.	 Barkow,	 Insulating Agencies: Avoiding Capture 
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Agencies	 lists	 sixty-six	 of	 these,	 indicating	which	 ones	 are	 outside	 any	 executive	
department	(almost	all	of	them),	which	have	explicit	statutory	protections	against	
dismissal	without	cause,	which	have	staggered	terms,	and	so	on.17	These	commis-
sions	 include	 several	 that	 are	 frequently	 in	 business	 headlines	 (e.g.,	 the	 Federal	
	 17.	 LewiS & SeLin,	supra	note	2,	at	52–53	tbl.4.
Table 1
Federal Agency Subunits and the Names of Subunit Administrators
Executive Department Subunit Head of Subunit
Agriculture Animal and Plant Inspection Service Administrator
Forest Service Chief
Commerce Bureau of Industry and Security Under Secretary
Economic Development Administration Assistant Secretary
Economic and Statistics Administration Under Secretary
National Oceanic and Atmospheric 
Administration
Under Secretary and 
Administrator
National Institute of Standards and 
Technology
Under Secretary and Director
National Technical Information Service 
Administration
Director
United States Patent and Trademark Office Under Secretary and Director
Energy Office of the American Recovery and 
Reinvestment Act
Director
Federal Energy Regulatory Commission Chairman
Health and Human Services Administration on Aging Assistant Secretary
Centers for Disease Control and Prevention Director
Centers for Medicare and Medicaid Services Administrator
Food and Drug Administration Commissioner
National Institutes of Health Director
Homeland Security Federal Emergency Management Agency Administrator
United States Citizenship and Immigration 
Services
Director
Transportation Security Administration Administrator
Interior National Park Service Director
United States Geological Survey Director
Office of Surface Mining Reclamation and 
Enforcement
Director




Office of the Comptroller of the Currency Comptroller
Bureau of Engraving Director
Internal Revenue Service Commissioner
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Reserve	Board	and	the	SEC)	and	half	a	dozen	that	regulate	the	workplace	(e.g.,	the	




¶9	You	might	wonder	why,	 for	 instance,	OSHA	 is	within	 the	Department	of	
Labor	but	the	Social	Security	Administration	is	independent,	or	why	the	National	
Oceanic	and	Atmospheric	Administration	is	within	the	Department	of	Commerce	




agencies	 is	 the	 subject	 of	 political	 determination.”19	 If	 you	 are	 interested	 in	 the	
political	battles	that	led	to	the	creation	of	a	particular	agency—and	the	pressures	
that	might	shape	that	agency’s	work	in	the	future—the	structure	is	important.	And	









Relocation,	 41	 employees)	 to	 the	 very	 large	 (Social	 Security	 Administration,	









What Is a Regulation? What Is Guidance?
¶12	 Agencies	 often	 issue	 regulations	 under	 authority	 delegated	 to	 them	 by	
Congress.	Before	1935,	regulations	were	published	in	pamphlets	and	sometimes	on	
	 18.	 See id.
	 19.	 Id.	at	34.
	 20.	 Id.	at	39.









public	 or	 private,	 which	 has	 them	 all.”26	 He	 proposed	 “an	 official	 publication,	
analogous	to	the	Statutes	at	Large,	in	which	all	rules	and	regulations	shall	be	sys-
















	 26.	 Erwin	N.	Griswold,	Government in Ignorance of the Law—A Plea for Better Publication of 




but	 the	prosecutors	weren’t	aware	of	 this.	During	oral	argument,	 Justice	“Brandeis	asked	Assistant	
Attorney	General	Harold	Stephens,	‘Is	there	any	way	by	which	to	find	out	what	is	in	these	executive	
orders	when	they	are	issued?’	An	embarrassed	Stephens	confessed	that	no	general	government	pub-
lication	carried	the	orders	and	that	they	would	be	‘rather	difficult’	to	obtain	.	.	.	.”	meLvin i. uroFSkY, 
LouiS d. BrandeiS: a LiFe	700	(2009).	Griswold	had	sent	his	article	to	Brandeis,	“who	no	doubt	had	
it	in	mind	when	he	grilled	Stephens.”	Id.
These	 cases	 are	 often	 referred	 to	 as	 the	“Hot	Oil”	 cases	 (because	 the	 regulation	 involved	
quotas	on	oil	production	and	sale).	Another	nickname	is	the	“Hip	Pocket	Law”	cases,	suggesting	the	
image	of	an	order	being	carried	in	some	administrator’s	pocket.	See	Urban	A.	Lavery, “The Federal 
Register”—Official Publication for Administrative Regulations, etc.: Its Historical Background—And Its 
Present-Day Meaning for the Practicing Lawyer,	7	F.R.D.	625,	635–36	(1948).		




Before	 publishing	 his	 law	 review	 article	 (Griswold,	 supra	 note	 26),	Griswold,	 then	 at	 the	
Department	of	Justice,	had	served	on	a	government	committee	that	recommended	something	like	the	
Federal Register	in	October	1934.	James	H.	Ronald,	Publication of Federal Administrative Legislation,	7	
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action	because	he	had	successfully	completed	his	six-month	probationary	period.31	
The	government	countered	that	the	Civil	Service	Commission	had	lengthened	the	





















	 33.	 See, e.g.,	United	States	v.	Saunders,	951	F.2d	1065,	1068	(9th	Cir.	1991)	(delegation	orders	not	
required	to	be	published	because	they	“simply	effected	a	shifting	of	responsibilities	wholly	 internal	








the	force	of	law.	See	Thomas	W.	Merrill	&	Kathryn	Tongue	Watts,	Agency Rules with the Force of Law: 
The Original Convention,	116	harv. L. rev.	467,	470	(2002):	“An	unarticulated	assumption	took	hold	
sometime	after	the	1970s	that	virtually	every	agency	is	free	to	make	policy	in	any	mode	it	chooses,	
including	 legislative	rules,	 interpretive	rules,	policy	statements,	or	adjudication.	 .	 .	 .	 [But	the	recent	







APA	 §	 553(b)	 and	 (d)	 use	 the	 word	“interpretative”	 rather	 than	“interpretive,”	 the	 usage	 this	
Court	would	ordinarily	employ.	After	all,	does	anyone	“interpretate”	anything?	Both	the	statutory	
usage	and	this	Court’s	own	curiosity	sent	it	back	to	the	books.	Webster’s	Third New International 
Dictionary	was	of	little	help:	It	listed	both	“interpretative”	and	“interpretive”	without	differentia-
tion,	and	it	included	“interpretate”	as	an	archaic	version	of	“interpret.”	However,	Fowler’s	Modern 
English Usage	 was	 (not	 surprisingly)	 much	 better	 on	 the	 subject:	 It	 said	 “interpretative,	 not	





chapters	forthcoming,	as	compared	to	the	106	pages	of	regulations	in	the	Code of Federal 





¶17	Not	 long	ago,	 someone	asked	me	about	 the	phrase	“subregulatory	guid-
ance.”	She	had	seen	it	in	a	blog	post,40	thought	it	was	a	perfect	description	for	all	of	
these	“non-rule	rules,”	and	wondered	whether	it	was	in	common	use.	I	did	some	











interpretive,	 is	 the	right	 form”	because	“-ive	adjectives	are	normally	 formed	on	the	Latin	[past	





tive	has	already	taken	hold.”	BrYan a. garner, garner’S modern american uSage	476	(3d	ed.	2009).
	 39.	 Jessica	Mantel,	Procedural Safeguards for Agency Guidance: A Source of Legitimacy for the 
Administrative State,	61	admin. L. rev.	343,	353–54	(2009)	(footnotes	omitted).
	 40.	 Timothy	 Jost,	 Implementing Health Reform: The Basic Health Program and Federal 
Medicaid Matching Rates,	heaLTh aFFairS BLog	 (Feb.	 7,	 2013,	 2:57	 P.m.),	 http://healthaffairs.org
/blog/2013/02/07/implementing-health-reform-the-basic-health-program-and-federal-medicaid	
-matching-rates/.













	 44.	 See	Elizabeth	Williams,	Annotation,	What Constitutes “Intepretative Rule” of Agency so as to 
Exempt Such Action from Notice Requirements of Administrative Procedure Act (5 U.S.C.A. § 553(b)(3)
(a)),	126	a.L.r. Fed.	347	(1995).




challenged	 the	guidance	document,	 the	D.C.	Circuit	held	 that	 it	was	a	 legislative	
rule	and	the	agency	should	have	used	notice	and	comment.46	A	substantial	litera-
ture	discusses	 this	 category	of	material	 and	whether	more	procedural	 safeguards	

















	 47.	 See, e.g.,	Robert	A.	Anthony,	 Interpretive Rules, Policy Statements, Guidances, Manuals, and 
the Like—Should Federal Agencies Use Them to Bind the Public?,	41	duke L.J.	1311	(1992);	Michael	
Asimow,	Nonlegislative Rulemaking and Regulatory Reform,	1985	duke L.J.	381;	Stephen	M.	Johnson,	
Good Guidance, Good Grief!,	 72	mo. L. rev.	 695	 (2007);	Mantel,	 supra	 note	 39;	Randolph	 J.	May,	
Ruling Without Real Rules—Or How to Influence Private Conduct Without Really Binding,	53	admin. 
L. rev.	 1303	 (2001);	 Mark	 Seidenfeld,	 Substituting Substantive for Procedural Review of Guidance 
Documents,	90	Tex. L. rev.	331	(2011).
There	are	also	articles	examining	guidance	within	particular	agencies.	See, e.g.,	Leslie	Book,	
A New Paradigm for IRS Guidance: Ensuring Input and Enhancing Participation,	12	FLa. Tax rev.	517	
(2012);	 Jill	E.	Family,	Administrative Law Through the Lens of Immigration Law,	 64	admin. L. rev.	
565	 (2012);	 Sam	 Kalen,	 Changing Administrations and Environmental Guidance Documents,	naT. 
reSourceS & env’T,	Fall	2008,	at	13;	Gregory	J.	Madden,	EPA’s “New Windfall” Lien Guidance,	ST. & 
Loc. L. newS,	Fall	2003,	at	7;	Nathaniel	S.	Cushman,	Comment,	The Impact of Illegal Tax Guidance: 
Notice 2008-83,	62	Tax Law.	863	(2009).
	 48.	 See generally	Williams,	supra	note	44.	The	litigation	“is	considered	notoriously	difficult.	.	.	.	
[I]t	turns	out	to	be	maddeningly	hard	to	devise	a	test	that	reliably	determines	which	rules	are	legisla-
tive	 in	nature	and	which	are	not.”	David	L.	Franklin,	Legislative Rules, Nonlegislative Rules, and the 
Perils of the Short Cut,	120	YaLe L.J.	276,	278	(2010).





institutionalize	the	regulatory	review.”	Connor	Raso,	Introductory Comment [Symposium: Reflections 
on Executive Order 13,422],	25	YaLe J. on reg.	77,	77	n.3	(2008).
	 51.	 Exec.	Order	No.	12,866,	3	C.F.R.	638	(1994).































	 54.	 Exec.	Order	No.	13,422,	3	C.F.R.	191,	192	(2008).	The	Yale Journal on Regulation	published	a	
symposium	of	five	articles	on	this	executive	order.	Symposium,	Reflections on Executive Order 13,422,	














tion,	see	morriS L. cohen & kenT c. oLSon, LegaL reSearch in a nuTSheLL	279–82	(10th	ed.	2010).
